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IX THE COURT OF APPEALS OF THE DISTRICT 

OF COLUMBIA. 

OCTOBUR TkRM, 11)20. 


No. 3,447. 


MAURICE H. E1CHP>ERG, TRADING AS NATIONAL 
TIMBER COMPANY, Af^pdlaitt. 


UNITF.D STATES SIHPIMNG P>OARD EMERGENCY 
FLEirr CORPORATION, Appellee. 


REPLY BRIEF ON BEHALF OF APPELLANT. 


ERRONEOUS STATEMENTS IN BRIEF OF 

APPELLEE. 


The appellant invites the attention of this Honorable 
Court to a misstatement of the record (we must assume it 
to he unintentional) in the second sentence of ai)pellee’s 
brief, j). 1. under the headiii" “The Case,” where the ap¬ 
pellee says, “The declaration is in two counts,” and later 
in the same paragraph, brief, p. 2, where appellee says, “In 
the second count the sum of $120,1)70.80 is claimed on 
identical grounds ( R., pp. 1-10).” The declaration contains 
three counts and the amount declared for in the second 
count is not claimed “on identical grounds” as the amount 
.set forth in the first count, as even a casual inspection of 
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the two counts and particulars of demand made part of 
each will disclose ( R., pp. I-IO). 

1 he appellee in its brief at the top of page lr2, referring 
to the Fleet Corporation, says, “and until it was commis¬ 
sioned as such agencv of the President it never functioned.** 


There is not a line or word in the record upon which such 
a po'iitive statement of fact can he based. If that was an 
issue in this court, the production of the records of the 
Meet Corporation wc)uld show contracts running into the 
millions of dollars all made by it before the pas.sage of the 
.\ct giving the President authority to delegate his power 
to such agency as he might select. 


MISLICADIXO OUOTATIOX OF STATUTK. 


On page P2 of its hriet. the appellee asserts the primary 
purpose of the Shipping Hoard Act of September 7, 1010, 
was to provide vessels as naval au.xiliaries or Army trairs- 
ports, and (piotes from section o of the Shij)ping Board 
Act in support of its assertion the following: 


“The primary purpose of the .Act (Shipping Board 
Act of September 7, P.>10) was to provide vessels, for 
use as naval au.xiliaries, or Army transports, or for 
other naval or military purposes (sec. 5).*’ (Paren¬ 
thesis supplied.) 

.\])pellee has omitted the very vital (|uali tying words that 
immediately ])receded those it (piotes, which show clearlv 
that the commercial use of the ships was the first consider¬ 
ation and their military or naval usefulness was secondary. 
For the convenience of the court, so much of section 5 of 
the Shipping P>oard Act as relates to the construction or 
purchase of vessels, is (pioted as follows: 

“Sec. 5. That the hoard, with the approval of the 
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1 Resident, is authorized to have constructed and 
e(jui|)|)ed in American ship yards and navy yards or 
elsewhere, j^ivin^ preference, other things being equal, 
to domestic yards, or to purchase, lease, or charter 
vessels suitable, as far as the commercial requirements 
of the marine trade of the United States may permit, 
for use as naval auxiliaries or Army transports, or for 
other naval or military purposes, aud to make necessary 
repairs on and alterations of such vessels.” (Italics 
ours.) 


STIPLXATIOXS BKTWKKX COUXvSEL. 


ddie appellee cpiotes in its brief, p. 8, what it says was the 
stipulation between counsel at the hearing before the auditor, 
as follows: 


‘‘I would like to make a statement on the record of a 
stipulation had between counsel. W e have agreed to 
waive objection to papers on the ground (jf their being 
secondary instead of originals wherever there is no 
controversy; in other words, where an original letter 
has come to us and a copy is in the hands of the other 
side, if there is no dispute as to the authenticity of 
that letter, the objection as to its secondary character 
is waived, and that may ‘'il)ply to the proof of the con¬ 
tract.” 

but omits any mention of the following stipulations between 
counsel, confirmed in open court ( R.. p. (W ), which apjiellee 
now characterizes in its brief at p. it as “a discussion before 
the auditor.” 

“Mr. Roberts: I desire to put in the record the stipu¬ 
lation had between the j)arties. This is the stijnilation 
which was taken down before the Auditor.” 

“Mr. Roberts: ‘Do I understand, Mr. Archer, thar 
ice can agree on the contract itself? 

“Mr. Archer: ‘Yes.’ 
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“Mr. Roberts: ‘That on a certain date- 

“Mr. Archer: ‘//V ti’/// put your proposal ami our 
acceptance in evidence/ 

‘Air. Roberts: ‘Then, as I understand, it is agreed 
hetzeeen counsel that on the second day of August, 
igi/, in the City of Washington, the plaintiff, Mr. M. 
II. liichberg, trading as Xational Timber Company, 
made a proposal as follows: 

( Proposal omitted fi)r brevity.) 

The schedule that follows—do you wish that read, or 
shall 1 give him co])y and let him insert it later?’ 

“Mr. Archer: ‘1 think that may be inserted from the 
copy.’ 

( The schedule referred to was filed and marked “Ex¬ 
hibit Xo. 1” and is as follows: 

(Schedule omitted for brevity.) 

“Mr. Roberts: ‘That on the i5rd day of August, lOlT, 
an ofhcial telegram from the United States Shipping 
Hoard limcrgency Hleet Corporation teas sent to M, H. 
liichberg, Xational Timber Company, Mobile, Ala¬ 
bama, as follows: 

(Telegram omitted for brevity.) 

This copy of an official telegram came in a letter 
headed: 

UxiTKD States Shipping P>oaud Emergency Fleet 

Corporation. 

(Letter omitted for brevity.) 

That has a stamj) on it which is not clear or decipher¬ 
able, and it has up in the right hand corner stamped in 
red ink, “Lhiited States Shipping Board Emergency 
Fleet Corporation, August 4, 11)17. Received District 
Office X’o. 3.” 
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{The telegram and letter above referred to were 
filed and marked respectively “Exhibits Xos. 2 and 
2a;’) 

“Mr. Roberts: 7 think zee might stipulate here zeith- 
out perhaps putting in evidence the correspondence, 
that it was discovered later that in the schedule that 
was submitted by Mr. Eichberg and accepted by the 
Fleet Corporation there was an error in the sizes or 
number of pieces on two of the items, which was after¬ 
wards corrected as the result of correspondence, so that 
the schedule mentioned in the bill of particulars in the 
case is the corrected schedule. I submit, as a part of 
the stipulation, the following telegram received from 
\\’. J. Hayden, it is marked here, but that is a mistake 
evidently. Emergency Fleet Corporation, dated August 
21, Washington, D. C., 8 :1() p.m.’ 

“Mr. Archer: ‘What name should that be?’ 

“Mr. Roberts: ‘Haynen, but if there is any question 
about that we can show you other cancellations.’ 

“Mr. Archer: ‘If there is no issue about the authen¬ 
ticity of that paper, we do not make any point.* 

“Mr. Rolierts: ‘That is merely a mistake in the tele¬ 
graph company somewhere. This telegram reads as 
follows: 

(Telegram omitted for brevity.) 

(The telegram above read was filed and m^irked 
“Exhibit Xo. 3.”) 

“Mr. Roberts: ‘Xow, there are other notifications 
about that same date from other ])eople. I want to 
put in also the following telegram from R. G. Robinson, 
Emergency Fleet Corporation, which is dated New 
Orleans, Louisiana, 10:10 a.m., August 22, 1017, read¬ 
ing as follows: 

(Telegram omitted for brevity.) 

(The above telegram set forth was filed and marked 
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“Exhibit Xo. 4/*) 


“Mr. Marsh : ‘I have iK.t a copy of that here, hut for 
the present we will take it to he authentic/ 

“Mr. Roberts: ‘I will offer as Exhibit Xo. 4a, it being 
a part of the same tran.saction, the following letter: 

(Letter omitted for brevity.) 


That letter contained a coj)y of the telegram which we 
have already read, which we will file as Ivxhibit 41). 

“Mr. Roberts : 'There are one or tuv matters which I 
would like to briny up in relatwn to our stipulation. 
On page >> of the record, at the end of the second line, 
1 would like to have put in the words “hjnergeiicv 
Elect C(Wporation.“ It now reads: “That on the 3rd 
day of August, an official telegram from the 

Lnited States Shipping Roard was sent to Mr. M. II. 
Eichberg.” 

“Mr. Archer: ‘You want to sav: “L'nited States 
Shipi>in<> P)oard Emergency Fleet Corporation’*?’ 

“Mr. Roberts: A’es.’ 

“Mr. Archer: ‘W’e can have it understood that wher¬ 
ever either of us refers to the Shipping Hoard we mean 
the Fleet Corporation.’ 

“Mr. Roberts: ‘So there can be no misconstruction 
afterward placed upon it.’ 

“Mr. Archer: ‘That was simply a collo(|uial way of 
calling the name of that concern.’ 

“Mr. Roberts: ‘There is another matter, Mr. Archer, 
that I think we can agree on readily in connection witli 
that stipulation. H e haz’e agreed that the telegrams 
and letters of cancellation from ffaynen and Robinson 
zee re admitted.' 

“Mr. Archer: 

“Mr. Roberts: ‘/ zeould like to haz'e it stipulated that 
those telegrams and letters of caneellation zeere the 
action of the Fleet Corporation.' 

“Mr. Archer: 'Yes.' 

“Mr. Roberts: ‘So that we will not have to go in and 
prove that these men were acting within the scope of 
their authority.’ 


“Mr. Archer: 'There is not any dispute about that. 
JVe are agreed on that:' 

“Mr. Roberts: ‘In reading it through casually last 
night it occurred to me that later on some other counsel 
might come in and say. “You only stipulated that those 
particular documents should go in; you did not agree 
that they were authentic.” ’ 

“Mr. Archer : 'My position is that there is no dispute 
about that faet.* (All italics ours.) (R., pp. 08, 01), 
70, 71, 72, 70. ) 

STIRULATIOX AFFl RMED. 

Having admitted before the auditor by stipulation the 
evidence of the contract between the parties and the can- 
ccllation thereof by the appellee, counsel for appellee re¬ 
newed and affirmed the stij)ulations in open court as appears 
from the following excerpt from the Record, p. 07: 

“Mr. Roberts: ‘I submit, your Honor, that the.se 
identical documents were admitted before the auditor 
under a stipulation which appears in the testimony taken 
down and filed before the auditor, and the stipulations 
before the auditor were renewed by Mr. Archer and 
myself on Thursday last.’ 

“The Court: ‘Now, does that stipulation that you 
had before the Auditor apply to this trial before a jury, 
or does it not V 

“Mr. Roberts: ‘We maintain, your Honor, that ' 
stipulations liefore the Auditor are of record in this 
case, but they were renewed, to obviate any possible 
misunder.standing, specifically last Thursday.’ 

“The Court: ‘What do you say to that, Mr. Archer?' 

“Mr. Archer: ‘What is that, your Honor?’ 

“The Court: 'Does the stipulation dozen there apply 
here?* 

“Mr. Archer: ‘It would not, except that / z’erhally 
agreed zeith Mr. Roberts that our stipulations zeould 
hold good.* (Italics ours.) 
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Xot only (lid appellee conlirni in open court, at the trial 
before the jury, the stipulations made before the Auditor, 
but now admits such contirmation in his brief, p. (1, as 
follows: 


“Counsel for the appellee acknowledged the stipula¬ 
tion before the Auditor ( R., ), but claimed that said 

stipulation did not relieve appellant of proving at the 
trial the authority of the persons responsible for such 
papers to make them (R., pj). (»(►, 07).” 

The appellee, thus having admitted the stijmlation, is 
estopped to deny the legal effect thereof. See Haight vs. 
Green, Cal. ll‘{, where, referring to a stipulation as to 
title, the court said: 

“It is true that the stipulation adds to the admission 
of these facts that it was not designed to admit a 
tenancy; but such is the legal effect of the facts ex¬ 
pressly admitted; and the (jualitying terms have no 
effect to exclude the legal conclusions resulting from 
the admissi(jn of specific facts.” 

Law Rule of the Supreme Court of the District of 
Columbia, referred to in appellee’s brief (p. D), has no ap¬ 
plication to stipulations made in open court. 

“It has, we think, always been the practice to hold 
parties strictly to their engagements made during the 
trial and in the face of the court, relating to the con¬ 
duct of the suit and its proceedings. The rule which 
re(|uires ail agreements between parties and their at¬ 
torneys, in respect to the proceedings in the case to be 
in writing, has no application to that class of stipula¬ 
tions. Sueh rule 7eas intended to cover arrangements 
and matters of agreement made beheeen the parties or 
their attorneys out of court.” (Italics ours.) 

Staples vs. Parker, 41 Barbour (N. Y.), G48. 


# 
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“Agreements of this character, intelligently and de¬ 
liberately made, whether made by the parties, or by 
their attorneys and solicitors of record, are encouraged 
and favored. * * * Such agreements are some¬ 
times made * * * for some specific purpose, and 

by their terms are limited to the particular occasion 
or purpose. * * * if ])y their terms they are 

not limited and are uiKpialihed admissions of facts, the 
limitation is not applied, and they are reeeivable on any 
subsequent trial between the parties. * * ^ (Au¬ 

thorities cited, including 1 Greenl. Ev., Sec. ISd.) Pri¬ 
vate agreements between parties or their attorneys re¬ 
lating to the proceedings in a pending cause—agree¬ 
ments not made in the presence of the court, the rules 
of practice require shall be in writing and signed by 
the party to be bound thereby. (Code. ) llie rule iCas 
never been supposed to have any application to agree¬ 
ments or admissions made in the presence of the court. 
* * * Where the agreement or admission is made 

in the presence of the court, it is u'ithout the purpose 
or reason, if not zeithout the letter of the rule. And 
when made in open court and reducefl to writing, in¬ 
tended to be used, and used as an instrument of evi¬ 
dence and is without limitation as to the time or occa¬ 
sion, it cannot be withdrawn or retracted at the mere 
will of either party. The presence of witnesses to 
prove the facts stated is waived. * * * When they 

are made deliberately and intelligently in the presence 
of the court, reduced to zeriting, they are the best 
species of evidence, and the parties cannot be per* 
mitted to retract them, as they are not permitted at 
pleasure to retract admissions of fact made in any 
form.'^ 

Prestzvood vs. W atson, 111 Ala. 004, GOO. 

See also, 20 Encyc. of PI. and Pr. 6y6. 

Moreover, in the case at bar, the trial court construed 
the stipulations and admitted them in evidence before the 
jury. Such a ruling by the trial court will not be disturbed 
on appeal. 
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“Where parties litigant enter into a stipulation of this 
kind, and disagreeing as to its effect, it becomes neces¬ 
sary for the trial court to construe it to determine the 
admissibility of evidence offered under it, no exception 
lies to the ruling of the court construing such stipula¬ 
tions, if it is fairly suscejuihle of the construction which 
the court below must have given it, in order to admit 
this testimony.” 

Foster 7's. Dickisou, (14 \ t. 2-44, 

Cited in Standard Quarries Z’s. Aihey, 47 \ t. 114. 

RKFKRKXCh: TO .xroITOR C.WXOT XOW BE 

OUESTIOXKD. 

The appellee, in its brief, page 44, for the first time chal¬ 
lenges the referenee of the case to the Auditor. Xeither 
before the Auditor, nor before the court below, did apjiellee 
object to the reference because the action was not 


(a ) grounded upon an account; 

(b) one in which it may be necessary to examine and 
determine upon accounts between the parties. 

The only objections ever made by apjiellee were made at 
the first hearing before the .\uditor, in the following words 
(R.. 41): 


“The objections that we now make, as we heretofore 
made by our special pleas, arc twofold: one, that this 
is, in effect, a suit against the United States which can 
only be determined in the Court of Claims; and, sec¬ 


ond, that the defendant was a mere agency of the 
G^vernment created bv law, knowledcre of whose status 
is chargeable to the jilaintiff.” 


These objections were aimed at the jurisdiction of the 
trial court to hear and determine the case under the pro¬ 
visions of the Shipping Board Act of September 7, 1014, the 
Emergency Shijiping Fund jirovision of the Appropriation 
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Act of June IT), 11)17, and the Executive Order of July 11, 
11)17, and did not touch upon nor refer to the act of the 
Court in ordering a reference. Such an objection conies 
too late when made in the appellate court. The Auditor 
( R., 2.*)) found and stated an “Account lietween Maurice 
11. Eichherg and the United States Shipping Board Emer¬ 
gency Fleet Corporation.” To the Rejiort of the Auditor, 

in which was found and stated an account between the 

> 

parties, ai)pellee hied exceptions (R., i)2), and made no 
objection whatever to the hnding of the account, to the 
authority of the Auditor to state the same, or to the pro¬ 
priety of the reference by the Court. 

In /cc Co. 7’S. Banking Co., 17 App., D. C., 422, 42G, Mr. 
Justice Morris said: 

“So far as this assignment of error has reference to 
supposed imperfections in the audit or in the scope of 
the reference to the Auditor, it would have been easy 
to cure them by exceptions to the Auditor’s Rejiort, or 
by the testimony before the Auditor, or by application 
to the court to enlarge the scope of the reference, no 
one of which was sought to be done. It is too late for 
the appellants to conijilain in this court of that which 
was their own failure in the court below.” 

In Thurston vs. McLcllan, 34 App., D. C., 204, 207, ob¬ 
jection was made in the appellate court that the equity court 
was without jurisdiction, and the court said: 

“X^o suggestion of the want of jurisdiction was made 
in the court below * * * . The objection, if ever 

available, clearly comes too late.” 

In Hou'ard vs. Cassidy Co., 42 App. D. C., 44, 48, the 
court said: 

“It is true that the proceeding referring the whole 
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matter to the hearing hy the auditor was irregular 
* * * hut the respondent, Howard, made no ol)jec- 

tion to the reference that had been made and appeared 
before the auditor at each hearing * ♦ * There is 

no irregularity in the proceeding of which he can now 
complain.” 


The foregoing decisions come under the general rule laid 
down by this Honorable Court in U. S. ex rcl Lazes z’s. 
Davenport, App., D. C. .'>().■), in which the court said: 

“The first assignment presented a (juestion not sub¬ 
mitted to the court below. Hence, it is not properly 
before us for consideration.“ 

See also: 

Scott vs. IJcrall, •H App. D. C. I."); 

Cooper 7's. Sillers, A])p. D. C. 

The rule laid down in the foregoing cases is not peculiar 
to this jurisdiction. See: 

Manninij vs. Leighton, ru; \'t. .■)(), .”kS : 

‘‘The motion in which irregularities are alleged in 
the appointment, procedure and report of the referee 
zeas not considered by or filed in the court beloze, and 
therefore cannot be entertained here.'* (Italics ours.) 

Jlendy Mach. 11 . z's. Pae. C. C. Co., Ob Cal. 422, 423. 

Here the reference was under the code of California, and 
the court said: 

'*But the defendant did not reserz’c any exception to 
the order of reference, and not haznng done so, cannot 
noze insist upon the error of the court in making the 
order, as a ground for the rez'crsal of the judgment." 
(Italics ours.) 


Terpening vs. Holton, 0 Colo. 300, 300: 
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failure to question the jurisdiction of the referee 
in the court helozo, must operate as a waiver of such 
questions on appctil froin the judgment. The presump¬ 
tions of law are in favor of the regularity of the pro¬ 
ceedings of the District Court.*’ (Italics ours.) 

Shepherd vs. Shepherd, 108 Mich. 82, 85: 

“Objections to the form of the order of reference or 
to the appointment of referees, have been deemed to be 
waived by proceeding with the reference; and so the 
objection that the court had no jurisdiction to make 
the order of reference is waived in like manner. 20 
Am. & Bng. Enc. Law, p. 68^, and notes q and 5 .’’ 
(Italics ours.) 

Even had appellee challenged the reference in the court 
below it would have availed nothing, for it was a proper 
referenc to be made under the Code involving, as the Decla¬ 
ration does, the examination of many items and much com¬ 
putation to arrive at and state the account between the 
parties. Moreover, it has been held in U. S. vs. Groome, 13 
App. D. C., 400, 470: 

“The reference of a cause to the Auditor for the tak¬ 
ing of an account is a matter of discretion with the 
court. Taylor vs. Insurance Co., 1 App. D. C. 200 , 
217; Whitaker vs. Middle States, etc., Co., 7 App. D. 
C. 203, 211 .” 

There being no abuse of discretion by the trial court alleged 
by the appellee or disclosed by the record, the reference 
cannot now be impeached. 

CONTRACT ADMITTED. 

On page 8 of appellee’s brief appears the following lan¬ 
guage : 
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“The second exception to the Auditor’s report ( R., 
pp. .y^, ) distinctly admits that the hjnerjj^encv Fleet 

Corporati(;n. as a^ent of the L’nited States, "contracted 
Tv it!i the phiintiif for the sale and of the tim¬ 

ber and material in this case mentioned, as the plaintiff 
and defendant intended to do * * * 


I'his "distinctly admits" the existence of the contract in 


suit and elfectually dis])oses of the contention of appellee, 
in its motion for a directed verdict ( R.. "I ), that there was 


no proof of any contract in the case and no proof of any 
authority on the j)art of Mr. R. 1C. W’ood to make a contract 
hindinji^ upon the appellee, and. second, that if appellant had 
proved anything; he had proved a contract with Mr. R. IC. 
WOod. who was not a party to the suit. (.Vppellee’s brief. 



RKFFRKXCKS rXDKR COHIC RRO.XDlvR THAX 
UXDFR ORSOLKTK M.\RVL.\XD .\CT. 


On pa 5 .i[e ‘>S of its brief appellee states that “Our statute 
law (as to references) and the rule of court which it crys¬ 
tallized are substantiallv identical with the Marvland Act” 


of ( Rarenthesis supplied.) A j)erusal of the two 

will show a very important dit'ference. The old Maryland 
Act prescribed th.at upon reference of a law case to an 
Auditor the ])roceedini^s before the .\uditor should be the 
.same as in the old and lon^ since obsolete common law action 
of account. W hen the Code of the District of Columbia 


was enacted this was .stricken out and the procedure was 
made the same as in ca.ses in ecpiity referred to the Auditor, 
and it seems hardly necessary to point out to this Honoralde 
Court that all the decisions cited by appellee construed ref¬ 
erences made under the old Maryland Unv and cannot be con¬ 


trolling in cases referred under the Code, which follow' the 
modern practice, the history of which is .so clearly detailed 
in the Peterson case, cited in appellant’s main brief, p. 73. 
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flp:et corporation a separate entity. 

Since the of the brief of appellant the Supreme 

Ccnirt of the United States in U. S. vs. Stranij, ct oL, No. 
2()r) C)ct. Term, 1020 (decided January 0, 1021), has de¬ 
fined the status of the Fleet Corporation as that of a sep¬ 
arate entity. The Solicitor General, in his lirief in that case, 
contended, as does the appellee here, that the Emergency 
Fleet Corporation is an agency or instrumentality of the 
United States for the carrying out of governmental func¬ 
tions (appellee's brief, pp. 2, »‘f), and alleged, as does ap¬ 
pellee in his brief, p. 12, that “it was formed for purely gov¬ 
ernmental ])urp()ses. and clothed with purely governmental 
powers," that “until it was commissioned as such agency 
of the President it never functioned,’’ and that the “primary 
purpose of the Act was (sec. 5) to provide vessels ‘for use 
as naval auxiliaries or Army transports or for other naval or 
military purposes.’ " These statements, together with (|uo- 
tations from The Lake Monroe case, 250 U. S. 240, and the 
Sloan Shipyards Corporation vs. United States Shipping 
Board Hinergency Fleet Corporation, \V. Dist. Washing¬ 
ton (both cited and (juoted from by ajipellee. Brief, pp. 12- 
10), were urged before the Court but without avail, for 
the court, after referring to the Shipping Board Act of Sep¬ 
tember 7', lOK), the organization of the Fleet Corporation 
under the terms thereof, and the Executive Order of July 
11, 1017. delegating certain powers to the Fleet Corpora¬ 
tion, said: 

^'Nohvithstanding all its stock zvas oiencd by the 
United States it must be regarded as a separate entity/' 
(Italics ours.) 

Inasmuch as the oj)inion is not yet printed in any advance 
opinions, we herewith append it in full for the convenience 
of the court. 
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“SrPKKME Coi RT OF THE UNITED STATES. 

No. —October Tenii, 11^20. 

Tlie United States of America, Plaintiff in Error, 

X’S. 

James H. Stranj^, Henry C. Thomas and Leroy \V. 

\Valter. 

In l^rror to the District Court of the United States for 
the Southern District of Florida. 

(jamiary .‘5. 

Afr. Justice McReynolds delivered the opinion of 
the Court. 

The ultimate (juestion for determination is whether 
the emjdoyment of defendant Stran*^ as an inspector 
hy the Ihiited States Ship])inj^ Hoard Kmerjj^ency Fleet 
Corporation, without more, made him an ai^^ent of the 
Government within the meaning of Section 41, Crim¬ 
inal Code. 

Sec. 41. Xo officer or agent of any corporation, 
joint stock com|)any, or association, and no meniher 
or agent of any firm, or person directly or indirectly 
interested in the pecuniary profits or contracts of 
.such corporation, joint stock company, association, 
or linn, shall he emjiloyed or shall act as an officer or 
agent of the United States for the transaction of 
husiness with such corporation, joint stock comjiany, 
association, or linn. W In^ever shall violate the pro¬ 
vision of this section shall he fined not more than 
two thousand dollars and imprisoned not more than 
two years. 

Holding that this employment did not suffice to 
create the relation alleged, the trial court sustained a 
demurrer to the indictment. It contains four counts, 
three of which charge that Strang unlawfully acted as 
agent of the United States in transacting husiness with 
the Duval Ship (Outfitting Company, a co-partnershiji 
of which he was a memher, in that while an employee 
of the Fleet Corporation as an ins])ector he signed and 
executed ( February. POP.)) three separate orders to the 
Outfitting Company for repairs and alterations on the 
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steamship Lone Star. The other defendants are 
charged with aiding and al)etting him. The trial court 
and counsel here have treated the fourth count as 
charging all the defendants with conspiracy to commit 
the offenses set forth in the three preceding counts. 
United States vs. Colgate cr Co., 250 U. S. IKK). 

Counsel for the Government maintain that the Fleet 
Corporation is an agency or instrumentality of the 
United States formed only as an arm for executing 
purely governmental powers and duties vested by Con¬ 
gress in the President and by him delegated to it; that 
the acts of the Corporation within its delegated author¬ 
ity are the acts of the United States; that therefore in 
placing orders with the Duval Company in behalf of 
the Fleet Corporation while performing the dutfes as 
inspector Strang necessarily acted as agent of the 
United States. 

The demurrer was properly sustained. 

As authorized by the Act of September 7, lb lb, the 
United States Shij)ping Board caused the Fleet Cor¬ 
poration to be organized (April lb, lbl7) under the 
laws of the District of Columbia with $r>(),0()0,0()0 cap¬ 
ital stock, all owned by the United States, and it be¬ 
came an oi)erating agency of that Board. Later, the 
President directed that the Corporation should have 
and exercise a specified portion of the power and au¬ 
thority in respect of ships granted to him by the Act 
of June 15, 11)17, and he likewise authorized the 
Shipping Board to exercise through it another portion 
of such power and authority. See The Lake Monroe, 
250 U. S. 24b, 252. The Corporation was controlled 
and managed by its own officers and appointed its own 
servants and agents who became directly responsible to 
it. Xotwithstanding all its stock was owned by the 
United States it must be regarded as a separate entity. 
Its inspectors were not appointed by the President, nor 
by any officer designated by Congress; they were sub¬ 
ject to removal by the Corporation only and could con¬ 
tract only for it. In such circumstances we think they 
were not agents of the United States within the true 
intendment of Section 41. 
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Generally agents of a corporation are not agents of 
the stockholders and cannot contract for the latter. 
Apparently this was one reason why Congress author¬ 
ized organization of the Fleet Corporation. Bank of 
the riiitcd States vs. Planters' Bank of Ceoryia, 
Wheat. JM»S; Bank of Kentucky vs. IPister, 

et al., 2 Peters, :US; Briscoe, et ai, vs. Bank of Ken¬ 
tucky. 11 Peters. : Sales vs. United States, 2.‘U Fed. 
s4:?. The view of Congress is further indicated hy 
the ])rovision in Section 7, Appropriation Act of Oc¬ 
tober <», PM 7 (40 Stats. .44r», .‘{S4)—“Provided, that 
the Cnited States Shipping Hoard Emergency Fleet 
Corj)oration shall he considered a ('loverninent estah- 
li>hinent for the pnrpo.ses of this Section.*’ Also, hy 
the Act of October 2 :\, PM.s ( Ch. P44. 40 Stats, loir.) 
which amends Section Criminal Ciide and renders 
it criminal to defraud or conspire to defraud a corpor¬ 
ation in which the I'nited States owns stock. 

Affirmed. 

Mr. Tu^'tice Clarke dissents.” 


Respect fully snl)ini11ed, 

I’.KNK.sT W. Roukrts, 

C'l.lXTON RoiUi, 

.-Ittorneys for Affeltant 












